48 Laurel E. Fletcher and Harvey M. Whinstein

Yugoslavia and the Prospects for Referring Certain Cases to National

Courts,” 2002. (Unpublished.)

13. Available at Radio Free Euro io Li
pe/Radio Liberty website on Wi i
at http://www.rferl.org/newsline/1999/07/260799. html. oric Wide Web

14. Susan L. Woodward, Balkan Tra, X
. gedy: Chaos and Dissolution After th
(Washington, D.C.: The Brookings Institution, 1995), 15—1!7&.&’ ® Cold Wor

Notice: This material may be protected
by copyright law (Title 17 U.S. Code).
No further transmission or electronic
distribution of this material is permitted.

2 Legal responses to genocide in Rwanda

Alison Des Forges and Timothy Longman

In the aftermath of the 1994 Rwandan genocide, both the interna-
tional community and the government of Rwanda have placed substantial
emphasis on the prosecution of alleged perpetrators, in part because they
hope that justice will promote social reconstruction. With trials at the
International Criminal Tribunal for Rwanda (ICTR) based in Arusha,
Tarizania, in national courts in Belgium and Switzerland, in classical
courts in Rwanda, and in an innovative, local judicial system, gacaca,

_the Rwandan genocide has received greater judicial attention than any

other_case of mass atrocity in recent history. Because of the military
defeat of the regime that carried out the genocide and the willingness
of many countries to support judicial processes, a very substantial num-
ber of the alleged perpetrators have been apprehended and are awaiting
trial. Hence, Rwanda might provide an excellent case for determining
whether trials do in fact contribute to reconciliation.

Yet each of the judicial initiatives has been beset with problems, and
the contribution of the sum of their activities to reconciliation remains
unclear. Both international and domestic prosecutions have focused
exclusively on the genocide, while war crimes and crimes against human-
ity allegedly perpetrated by some power-holders in the post-genocide
regime have been ignored, compromising the appearance of fairness in
judicial processes. The Arusha Tribunal has remained detached from
Rw/ggx_ggg society, focusing more on legal processes and contributions to
international law than on its potential impact within Rwanda. Domestic
prosecutions, meanwhile, have been pg}itiyized. Even gacaca, which is
being promoted as a community-based initiative that will support rec-

" onciliation more effectively than classical justice, remains one-sided-and

closely controlled by the government (see Karekezi et al., Chapter 3 in
this volume). Although stopping impunity and building the rule of law
remain essential for Rwandan society to unify and avoid future violence,
it remains unclear whether prosecutions as they are now being carried
out will contribute to this process, or how they will do so.
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Genocide and its aftermath

From April to mid-July 1994, a group of ruthless political leaders bent on
holding power launched a genocide against the Tutsi, a minority people
who composed some 10 percent of the population of Rwanda. Within
hours after a missile brought down the plane carrying the presidents of
Rwanda and Burundi on the night of April 6, 1994, government and mil-
itary officials set in motion a long-planned program to eliminate political
rivals to the president and his supporters. The Presidential Guard, elite
army troops, and trained civilian militia began to hunt down opposition
politicians and civil society activists. They also targeted Tutsi civilians
who for years had been accused of serving as “accomplices” to the largely
Tutsi Rwandan Patriotic Front (RPF), a guerilla force that began making
war on the Rwandan government in 1990. In principle the war had been
settled by the Arusha Accords signed in August 1993, but radicals on
both sides continued to prepare for a resumption of violence. With the
shooting-down of the president’s plane and the beginning of killings of
civilians, the RPF resumed the armed struggle. Over the following sev-
eral weeks, government officials, soldiers and police, political leaders, and
militia members attacked Tutsi and, to a lesser extent, members of the
majority Hutu ethnic group who opposed the new authorities and their
genocidal program. By the time the RPF had defeated the government
and dlriven it from the country in July, at least 500,000 people had been
slain.

The slaughter in Rwanda constituted ‘genocide,? as the organizers
intended to eliminate the Tutsi group, if at all possible, or if not, then
to eliminate the maximum numbeér. Although often portrayed as a spon-
taneous mass slaughter by machete-wielding peasants, the genocide was,
in fact, both highly planned and remarkably modern in its organization,
making extensive use of the administrative structure of the state. Organiz-
ers used the radio to order people throughout the country to hunt down
Tutsi and to kill them or hand them over to the authorities for elimina-
tion. One radio propagandist promised a day when children would have
to look at- pictures in books to know what Tutsi looked like, because all
would be gone from Rwanda.® Using the administrative structure of the
state, the leaders of the genocide mobilized a substantial portion of the
population, seeking to involve the largest number of people possible in
what they came to call a “program of civilian self-defense.”

In contrast to many other “administrative massacres,”® the Rwan-
dan genocide involved a far larger percentagé of the population, yet the
emphasis of some authors on popular participation fails to take account
of the varieties of participation, as well as the extent of official pressure

Legal responses to genocide in Rwanda _ 51

needed to obtain such a high level of mobilization.5 For a great number
of people, involvement often constituted nothing more than passing on
information to the authorities or to the militia, for example about where ‘
Tutsi were hiding. The organizers of the genocide depicted themselves :
as the legitimate authorities in charge of the country, a claim that was

_strengthened by the conduct of other governments, the United Nations

(UN), and the Organization of African Unity (OAU), all of which treated -
the genocidal leaders as the government of Rwanda. Representatives of
this government were received in Paris and Cairo, and its delegates con-
tinued to sit at the table of the UN Security Council where, by chance,
Rwanda was a non-permanent member, and to take their places at the
OAU summit meeting held during the genocide. Speaking with this man-

- tle of apparent legitimacy, Rwandan officials warned the population that

it must act to defend itself against the RPF and Tutsi civilians, even
neighbors, who were secretly working to assure RPF victory and death to
the Hutu. Officials and soldiers placed substantial pressure on people to
demonstrate at least nominal support for the killing. Hutu who rejected
the propaganda about Tutsi and who chose not to participate in the geno-
cide were subjected to reproach on the radio and in public meetings,
humiliation, fines, imprisonment, and even death.® But whether people

" participated under duress or willingly, they constitute tens of thousands
_of people, a number that has complicated efforts at rendering justice for

the genocide. ,

International refusal to recognize the genocide was wrong, both morally
and legally. When the killing began, evidence of preparations for mass
slaughter had been available to the UN and the United States, France,
and Belgium for several months. In addition, a UN peacekeeping force in
Rwanda to facilitate implementation of the Arusha Accords was reduced
from 1,700 to a few hundred soldiers because none of the major interna-
tional players wanted to risk resources — financial or human — to protect
Rwandan civilians from the slaughter.” The silence of the international
community and its refusal to intervene cleared the way for the Rwandan
authorities to expand the killing beyond the capital to the center and the
south of the country. By the time international leaders had acknowledged
that genocide was taking place, it was too late.® The international commu-
nity intervened only after the RPF victory had driven millions of mostly
Hutu refugees into neighboring Tanzania and Congo (then Zaire).’

The International Criminal Tribunal for Rwanda

Even during the genocide, international actors began to talk of the need
for justice, an idea that was fed by their sense of guilt. The fact that the
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International Criminal Tribunal for the former Yugoslavia (ICTY) was.

already in existence made the creation of a tribunal an obvious route to
administer justice for the Rwandan genocide. Further, since the crimes in
Rwanda were so much more blatant and grievous and large in scale than
those committed in the forméf Yiigoslavia, failure to create a mechanism
comparable to the ICTY would almost certainly have led to accusations
of racism. Following the same procedures as those used in the creation of
the Hague Tribunal, the UN Secretary General appointed a human rights
fact-finding team in August 1994, which found evidence of grave viola-
tions of international law, including genocide.!® Based on these findings,
the Security Council adopted Resolution 955 on November 8, 1994, to
establish an international tribunal to prosecute “persons responsible for
genocide and other serious violations of international humanitarian law
committed in the territory of Rwanda and Rwandan citizens responsi-
ble for genocide and other such violations committed in the territory of
neighboring states, between 1 January 1994 and 31 December 1994”11

The resolution creating the ICTR mandated two purposes for the tri-
bunal. First, the Security Council determined that the crimes commiitted
in Rwanda “constitute a threat to international peace and security” and
“that the establishment of an international tribunal . . . will contribute to
ensuring that such violations are halted and effectlvely redressed.”? By
holding trials, the international community would make clear that, what-
ever the intentions of individual states, the world community . of states
would not allow the authors of such gross violations of humaru:lghts to
go unpunished. Second, the resolution called upon the ICTR to help
bring peace and reconciliation to Rwanda.!? This mandate differs from
that of the ICTY, where the contributions to peace and reconciliation
were discussed in Security Council debates but not specifically included
in the resolution that established the tribunal.4

Having created the ICTR, the Security Council did little to_ensure

its successful operation. The tribunal was made an organ of the UN,

whose bureaucracy was not only heavy and slow—mowng"B“f’éIéo unfa-
miliar with the demands of ;ud1c1al operations. The UN failed initially
to give the tribunal a regular appropriation and obliged it to function
on the basis of short-term allocations, which meant that it could hire
staff on three-month contracts only. As a result, the tribunal had trou-
ble attracting candidates to work under such demanding conditions in a
country still recovering from war. Recruitment followed UN procedures,
meaning they were lengthy but not necessarily suited to choosing the
most appropriate candidate. Posts often took more than a year to fill, and
many candidates were hired, even for posts of great responsibility, with-
out ever being interviewed. Many prosecutors came from academia or
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human rights organizations with little or no experience of criminal pros-
ecutions. Similarly, investigators, drawn largely from police forces from
around the world, had no experience of investigating crimes of such mag-
nitude. Virtually none of the tribunal’s staff, at least in the early years,
knew anything about the history and culture of Rwanda.!’? '

At the start, the prosecutor’s office, which was originally housed in a
devastated hotel that was being converted into an office structure, had
no logistical and material support. Staff often lacked basic supplies such
as pencils and paper, let alone typewriters or computers. They lacked
vehicles to go to massacre sites or to travel to interview witnesses. These
problems persisted largely because the ICTR had no powerful advocate
on the Security Council or UN Secretariat.1® ‘

As a result of financial and personnel problems, the initial prosecution
efforts were weak and disorganized. Investigators and prosecutors relied

* too much on witnesses identified by the Rwandan government and orga-

nizations of genocide survivors. Most of these witnesses were victims or

their family members. They could describe attacks, and name some of | ’%ﬁ

the assailants, but they possessed no direct information about the orga- |
nizers of the attacks. Yet it was the organizers; those most responsible for |
the genocide, who were supposed to be the target of ICTR proseeutxons
Other than witness testimony, investigators made no systematic effort
to gather documentary and forensic evidence linking alleged suspects to
specific crimes. o

Not only was evidence poorly presented in many ind1v1du:al cases,
but also the office of the prosecutor lacked an overall prosecution strat-
egy. Before the prosecution had fully launched its own investigations in
Rwanda, governments that had already arrested suspects, but that did
not want to prosecute them, had delivered them into ICTR custody. In

. its initial arrests, the | tribunal paid msufﬁaent attention to the hierarchy

of leaders of the genoc1de ‘and brought ht in suspects who ‘had played rela-
tively minor roles in it. This Theant that resources intended for the “big
“fish” were squandered on less notorious suspects. Ultimately, because
the office of the prosecutor had no overall view of the genocide, it prose-
cuted lower-level perpetrators without regard to using the record of their
criminal activities to implicate more important figures.!” ‘ '
The quality of ICTR judges has also created problems. The trlb.unal is
an amalgamation of civil and common law, and trial chamber )udgee,
of whom there are three on each panel, come from both legal tradi-
tions. Some judges are former academics or government officials who
have no experience of managing a courtroom. Elected by the UN Qen-
eral Assembly, the judges often appear to pay more attention to political
concerns than to experience or competence in judicial matters. At one
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point the tribunal lacked enough candidates to proceed to the election
of new judges, and the deadline for the naming of candidates had to
‘be extended. Moreover, the tribunal has no program to train judges in
courtroom management. In the course of trials, judges often interpret
the Rules of Evidence and Procedure in different ways according their
background, resulting in debates that consume a great deal of time and
slow proceedings.

For the first years of the ICTR’s operation, the judges worked on a
very relaxed schedule, ordinarily four or four and a half days a week
qften for only five hours a day. They took long vacations two or threé
times a year. As a result, even relatively minor trials commonly dragged
on for months or even years.!® Only in 2003, with the election of a new
president for the tribunal, did the pace begin to pick up. Second, and
more seriously, poor courtroom management often created degrading
situations for witnesses. In the most notorious case, a defense attorney
was allowed to ask a rape victim inappropriate and demeaning questions.
At one point in the questioning, all three judges began laughing. They
were amused, apparently, by the clumsiness of the questioning by the
defense counsel, who was not experienced in cross-examination. Their

. laughter was widely interpreted, however, as insulting and humiliating to

the witness. Such careless treatment of witnesses contributed to a refusal
S;letlhé 'I?;ffgof the two major survivors’ organizations to cooperate with
Einally, the Registry, which is responsible for the administration and
logistics of the ICTR, consumes a disproportionate share of the tribunal’s
resources. In 1997, the UN Office for Internal Oversight Services crit-
icized the Registry for corruption and inefficiency.?® A year later, one
of the judges publicly complained: “We have struggled against a corrupt
and incompetent administration. The administration has provided far
more obstacles than services to the bench.”?! Power struggles between
the Registry and the other two branches of the ICTR, the Prosecution and
the Chambers, have also undermined the effectiveness of the tribunal.?
Although the ICTR was created to satisfy the needs of the people of
_Rwanda for justice, the government of Rwanda has treated it with hostil-
ity. In the immediate aftermath of the genocide, the Rwandan government
asked the UN to consider forming a tribunal but then, displeased with
some aspects of the final Security Council resolution, cast the sole dissent-
ing vote against the tribunal’s formation.?* In the nine years since, rela-
tions between the ICTR and the government of Rwanda have remained
cool. The reasons for this division are in part ideological: Rwanda objects
Fo the fact that the ICTR has primacy over Rwandan courts, is located
in Tanzania rather than Rwanda, and excludes the death penalty as a
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punishment. Further, the Rwandan government has objected to corrup-
tion, inefficiency, and slowness on the part of the ICTR. It has used
criticism of the tribunal for political purposes, to gain international sym-
pathy, and to encourage increased international assistance.
The Rwandan government has also hindered the tribunal’s investiga-
tion of crimes allegedly committed by RPF soldiers. In defeating the
genocidal government, and in violation of international humanitarian
law, RPF soldiers reportedly killed thousands of civilians.2* The ICTR
mandate authorizes the tribunal to prosecute such violations, which are
known as war crimes and crimes against humanity. When the chief pros-
ecutor announced in 2002 that she had launched investigations of several
high-ranking RPF officers for such crimes, the Rwandan government
responded by imposing new travel restrictions on Rwandans, making it
impossible for some witnesses to leave Rwanda and travel to Arusha to
testify in court. As a result, the ICTR had to suspend three trials in June
2002 for lack of witnesses. The chief prosecutor immediately took the
matter to the Security Council, which delayed taking any action until -~
December, wwg;inded Rwanda of its obligations to coop- . %
erate with the fribunal under Chapter VII of the UN Charter. In'August -
3003, the Security Council vored to divide the post of chief prosecu-
tor, creating separate prosecutors for the ICTR and ICTY. While this
was promoted as a means to improve the operations of the ICTR, some
observers worried that it was more a means of appeasing the Rwandan
government by removing Chief Prosecutor Carla Del Ponte at a-time
when she seemed to be moving toward issuing indictments against RPF
officials.? With the Security Council pressing the ICTR to bring its pros-
ecutions to a swift conclusion, no RPF soldiers have yet been indicted
or brought to trial, raising doubts as to whether anyone from the RPF
will ever face prosecution in an international court for crimes commit-
ted during 1994. This prosecution of accused from only one party to
the Rwandan war has naturally given the impression to some people that
the tribunal is working in the interest of one side only. The International
Crisis Group (ICG) asserted that “the victims of the crimes of the RPF
denounce [the ICTR] as an instrument of the Kigali regime, seeing the
ICTR as a symbol of victor’s justice.”?6
Whatever its limitations, the ICTR has made contributions to inter-
national justice and to establishing accountability for the suffering of
many Rwandan people.27 By late 2003, the tribunal had passed judg-
ment on seventeen defendants, one of whom was acquitted. Another fifty
suspects were in detention. Many of those prosecuted by the ICTR rep-
resent the persons most responsible for the Rwandan genocide, includ-
ing the former prime minister and other members -of his government,
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high-ranking military officers, political leaders, and administrative offi-
cials. In the first case decided, Jean-Paul Akayesu, the former burgomas-
ter of Taba commune, was found guilty of genocide, the first time such a
condemnation had ever been pronounced in an international court. The

court also convicted him of rape, ruling that rape was used as a tool of the

genocide.?® The genocide conviction in late 2003 of three figures within
the media in Rwanda was also a significant and historic application of
international law.?® ICTR prosecutions helped to isolate past authori-
ties allegedly responsible for the genocide and thus prevented them from
establishing a legitimate opposition in exile.3°

The tribunal’s contributions to reconciliation within Rwanda, however,
are less clear. As noted in Chapter 10 of this volume, one of the reasons the
ICTR has had such a limited impact in Rwanda is due to the fact that most
Rwandans have little knowledge of the tribunal’s work. In a survey we
conducted in February 2002 in four Rwandan communities, 87.2 percent
of respondents claimed that they were either not well informed or not at
all informed about the tribunal.?! The tribunal devotes only a very small

portion of its budget to publicizing its work, leaving the task instead to
* organizations such as Internews, an American-based non-governmental
organization that has covered the trials and set up programs to help bring
this information to Rwanda. In 2002 the ICTR opened a center in the
capital, Kigali, to disseminate information about the tribunal. Attractive
to a tiny part of the urban elite, the center offers little to the majority of
Rwandans, who are illiterate and live in rural areas.

The ICTR suffers from several inherent structural problems that also
limit its ability to contribute to the process of feécsiiciliation in Rwanda.
In our qualitative research, we found that many Rwandans felt that the
work of the ICTR was far removed from their daily lives. Respondents
complained that the trials were held far away from Rwanda and were orga-
nized using western-style judicial practices that place a heayy emphasis
on procedure and have httle concern for commumty mterests As such,
“" for contributing to the process of rebulldmg Rwandan society. Respon—
dents complained that the tribunal Qf_fgwgggxl_ygrs of the genocide no
formal role other than as witnesses. The fact that many wm_es,seshave
felt poo y treated by the ICTR has contributed to negative attitudes
toward tHe tribunal. Many respondents saw the adversarial legal approach
applied in the ICTR as foreign to traditional Rwandan methods of conflict
resolution, in which communities would come together and determine
the nature of events and the punishments and reparations needed to re-
establish social equilibrium. Although the majority of the population is
not hostile to the ICTR (in contrast to the impression commonly given by
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the government), people tend to see it as an activity of the international
community conducted primarily for its own benefit, with little relevance
to processes of reconciliation in Rwanda.

Third-party national prosecutions

The creation of the ICTR and its predecessor has added weight to inter-
national human rights treaties and has inspired moves to expand the
enforcement of human rights law in national jurisdictions. Since many
countries are unwilling to try their former national leaders for alleged vio-
lations of human rights or international humanitarian law, often formal.ly
or informally granting amnesty in hopes that ignoring past violence will
promote reconciliation, victims have turned increasingly. to other coun-
tries to press their cases. The arrest of former Chilean dictator Augusto
Pinochet in 1998 in the United Kingdom on a Spanish warrant for crimes
he allegedly committed in Chile>? inspired moves to arrest other national
leaders accused of human rights abuses, including Henry Kissinger and
Ariel Sharon. , .

In the aftermath of the Rwandan genocide, several countries have
arrested and tried genocide suspects on their territory. To date, two.such
trials have taken place. In a 1999 trial before a military tribunal in Switzer-
land, a Rwandan burgomaster was found guilty of violating the Geneva
conventions that require civilians to be treated humanely during wars. He
was not charged with genocide because at that time SWltzerland. had no
statute against genocide. He was sentenced to life in prison, a pums.hmer'lt
that was reduced on appeal to twenty years, and is currently serving his
sentence in Switzerland.

The second trial took place in Belglum, where the crime of genocide
had been incorporated into the domestic penal code in an extren}ely
broad fashion in an attempt to make the universal prescriptions against
genocide and crimes against humanity real and effective. 33 The Belgian
case was initiated by a complaint filed by victims of the genocide with
the prosecutor. In the civil legal system, plaintiffs are permitted to play a
role in the trial. They were represented by their own lawyers, who helped
bring evidence against the accused. This importance of the compla.ina.mt,
true also for Rwandan courts, has no parallel in the ICTR, where victims
are limited to serving only as witnesses. )

The Belgian case came to trial in 2001 with four Rwandans — two nuns,
a professor of physics at the National University of Rwanda, and a busi-
nessman — facing a jury comprised of ordinary Belgian citizens chosen at
random. The jurors appeared to take seriously their respons%bility to pass
judgment upon Rwandans who were accused of committing genocide
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against fellow Rwandans outside Belgian territory. They found the four
accused guilty of genocide and sentenced them to jail terms varying from
twelve to twenty years. The trial demonstrated the first realization of the
concept of universal jurisdiction, which holds that courts everywhere have
a duty to investigate and adjudicate grievous crimes, such as genocide and
crimes against humanity, because they offend all humankind.

Judicial processes in Rwanda

The overwhelming majority of those accused of participating in the geno-
cide will be tried in Rwandan courts. When the current government took
power in 1994, it considered judicial action against those allegedly respon4
sible for the genocide to be an essential element of social reconstruction.
Over the past ten years, the government has devoted considerable money
and energy to criminal prosecution of alleged perpetrators, although over
time the judicial strategies employed by the regime have shifted. While

some cases continue to advance slowly through the classic judicial system,

the government has sought to speed up criminal pro
ferring most cases to local, popularly elected,.non-professional courts
known as gacaca. o

After taking power in July 1994, the RPF began to arrest large numbers
of people suspected of participating in the genocide. As the RPF closed
camps for the internally displaced in south-western Rwanda in 1995 and
refugee camps in Congo (then Zaire) in 1996, thousands more were
arrested, bringing the total number in detention to well over 100,000.
The capacity of the legal system to deal with these detainees, however,
was severely limited. The war and genocide had devastated the judiciary,

. with most judges, lawyers, and other judicial officers dead or in exile, and

the physical infrastructure of the justice system in shambles. Both the

3 Rwandan government and the international community invested heavily

in the revitalization of the court system, training new judges and lawyers

- and rebuilding offices and courts, but trials were slow to begin.3¢

One issue that slowed the judicial process was the lack of a legal basis

for trying individuals on crimes of genocide. Although Rwanda was a
. signatory of the Genocide Convention, the crime had never been incor-

porated into Rwandan law. As a result, the government spent several years
writing a law to treat genocide suspects, which was eventually adopted
on August 30, 1996, and commonly known as the Organic Law. The
law created special courts, including a special chamber of the Supreme
Court, to try suspects accused of participating in the genocide. The law
divides crimes into four categories of offender. Category 1 includes: the
leaders of the genocide; those who planned, orga?ized, and supervised
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the killing from the national to the local level; and those who killed with
particular cruelty. (The law was later amended to make rape a Category
1 crime.) Category 2 includes pe_g_}»)_lgy@qvkilled or intended to kill under
the orders or direction of others. Category 3 includes those who caused
serious bodily injury, while Category 4 includes individuals who commit-
ted property crimes. According to the Organic Law, all but those found
guilty of Category 1 crimes may receive a reduced sentence in exchange
for confession and implication of others.>

_Even after the law® was adopted, the Rwandan government delayed
beginning trials, perhaps fearing the political consequences of releasing
large numbers of those falsely accused,3? which would anger their base of
support among the Tutsi minority, or finding large numbers guilty, which
could alienate the Hutu majority. The first genocide trials did not begin
until December 1996, and they advanced very slowly. From 1997 through
June 2002, 7,211 persons were tried, of whom 1,386 were acquitted. The
rate of acquittal rose from 22 percent in 2001 to 27 percent in 2002, while
the number condemned to the death penalty fell from 8.4 percent in 2001
to 3.8 percent in 2002. In 2001 and 2002, the pace of the trials slowed as
the judicial system turned its attention to implementing the new judicial
initiative, gacaca. By early 2003 some 100,000 people were languishing
in prison, many of whom had never been formally charged.

The Rwandan government has criticized the international community
for investing more money in the ICTR than in rebuilding the judicial
system in Rwanda. In an interview with one of the authors, Rwanda’s
attorney general said that if money invested in the ICTR was “intended
to promote rule of law in Rwanda — they’re not getting their money’s
worth.” He compared the amount that the United States Agency for
International Development (USAID) was planning to invest in gacaca
each year — less than $1 million ~ with the $5 million the United States
had offered as a reward for information leading to the arrest of a genocide
suspect indicted by the ICTR. “It seems like a public relations effort,”

" he said. “They did nothing to stop the genocide, so now they want to

appear to be standing up for Rwandans.”?® A number of legal experts and
political analysts have echoed these sentiments, arguing that rebuilding
Rwanda’s domestic judicial system should have been given priority over
supporting the ICTR.>® Law professor Jose Alvarez, for example, argues
that :

While international tribunals need to be kept as an option of last resort, good
faith domestic prosecutions that encourage civil dissensus may better preserve
collective memory and promote the mollification of victims, the accountability
of perpetrators, the national (and even international) rule of law, and national
reconciliation.* '
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Many other observers, however, have raised concerns over whether
national prosecutions have in fact been carried out in “good faith.”#
Trials in Rwanda have taken place in an atmosphere of authoritarian
rule and continuing violence, and some critics have charged that prose-
cutions have been influenced by political considerations. Although after
it assumed power the RPF created a “Government of National Unity,”
with positions in the various ministries distributed among the RPF and
other political parties, agg»qulgdjpg,bgﬂg_gy;q_‘apd Tautsi from through-
out the country, many observers believe that real power remaified in the
h@‘c_iggf_a limited group closely.associated with RPF ]_eade? Paul Kagame
(who later became president) and his inner circle of fQT’IE?TTIfSl refugees
from Uganda. The ICG has called the political sitaation in'Rwanda “the
fagade of pluralism.”2 Since the RPF took power, civil society and the
press have been tightly controlled, and politically motivated arrests and
assassinations have remained common.®3 The Rwandan Patriotic Army
(RPA), the armed wing of the RPF that became Rwanda’s national army
after its victory, used extensive force to establish its authority over society
through massacres of civilians, usually portrayed as “revenge killings,”
and arbitrary executions.* In late 1996, the RPA invaded Congo in large
part to close the refugee camps that the RPF perceived as a continuing
threat to Rwandan national security. Thousands of Rwandan refugees
died in the bombardment of camps or were shot by the RPA as they fled
into the forests.* In 1997-1998, the RPA again used extensive violence
within Rwanda to quell an insurgency in Rwanda’s north~western border
region with Congo.*% The government began a program of forced reset-
tlement, compelling people to leave their dispersed homes and to settle
in imidugudu, government-sponsored villages where they would ostensi-
bly have better access to services but in reality could be more carefully
monitored and controlled.4’

Against this backdrop,  many observers, both inside and outside
Rwanda, believe the trials of genocide suspects have been unduly influ-
enced by political considerations.*8 Military and government officials
have harassed and intimidated prosecutors and other judicial officials,
and have pressured some of them into arresting and, in some cases, con-
victing individuals on the basis of flimsy evidence. Arbitrary arrests have
particularly targeted Hutu, especially if they were perceived to be oppo-
nents of the new fégime. In the initial trials of genocide suspects, the
defendants had few rights, with no legal representation and limited access
to their case files, even though they faced capital charges. Military and
. government officials regularly sought to influence the outcome of trials.
On April 24, 1998, despite international condemnation, the goyernment
executed by firing squad twenty-two individuals convicted of genocide
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crimes. The executions were carried out in several. §tadiums ax"o.und the
country before large crowds of spectatorsf empligsmmg the political pur-
poses of implementing the sentence mth1s way. ‘ -
The problems plaguing Rwanda’s judicial system have arisen not -312
ply from the physical limitations presented by the. df:structlon of the )uth—
ciary and the finite resources available for rebulldm_g but also ﬁqm thie
politicization of the judiciary. As discussed further in Chaptef 8 1r11 : i
volume, prosecutions have been undertaken as part 'qf the RPF s pc; itica
and ideological agenda, which holds that Rwapd?fls were basical 317_1 one
people before the advent of colonialism, that hostility between the Hutu

" and Tutsi has resulted from a colonial experience gone wrong, and that

appropriate political action can erase the f‘m.imo.sity between the groups.
This political action has included memcfrlal‘lzatlon and comm'encxioratécl{n
of the genocide, general public information in nurnero’l,1s requlref p;:. ic
meetings, political re-education in “solidarity camps, and a refas 1on‘;
ing of national identity symbolized in a new r;auonal antche.m, ﬂ.ag_21 anl
seal, and the reorganization of the politice.llv structure. Wlth'ln thxls ideol-
ogy, trials serve to emphasize the destructive nature of ethnic violence in
Rwanda and the role of the RPF in bringing order and rglc of law to the
Cog;ll?i‘li the Rwandan government’s effort to reshape Rwandan polluF:ill
culture to eliminate divisiveness has been widely lat'lc.led,'pther politi-
cal motivations have influenced the government’s political program and
undermined the government’s ability to unify the country. As Longman
and Rutagengwa argue in Chapter 8, the RPF %eaders haw{e a g;rong sense-
of their own moral rectitude and great certainty of Fhelf rlght. to rule,
and they have been willing to use brutal forc.e to maintain their p.(l))vi\;.er.
The regime has frequently invoked the genocide to deﬂect responsibility | .
for its own human rights abuses, claiming th?t. protegtmg against future
genocide requires extraordinary means, a pos'ltlon Wth!’l leaders of m'zilny
other governments, shamed by their own failures durpg the genoci 3;
have been willing to accept. The regime has shown no interestin a tt:u
" and reconciliation commission that might expose misconduct on all sides

suspects — and a pointed avoidance of substantial legal cases against RPA
soldiers or others who have engaged in abus'e's — have sought to sha;()ie
public perception to recognize the moral failings of many Hutu leha. -
ers while raising the moral standing of the curre.znt. national leajlders' ip.
The courts have also been used extensively to. intimidate potential crmc;
and opponents of the regime. Initially, potential opponents were ar;estih
under genocide charges, but more recentl}f they have been char%ef wi

fostering ethnic hatreds and divisions, as in the notable. case of former
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president Pasteur Bizimungu, who was arrested in 2001 after trying to
form an opposition political party.3! ‘

Given this politicization of the judiciary, it is not at all clear that invest-
ing more in the Rwandan justice system would have promoted the rule
of law and encouraged reconciliation in the country. Over time, however,
the political strategies of the RPF have shifted, and the performance of the
judiciary, at least in treating genocide cases, has improved. The regime has
sought to broaden its popular appeal by substantially reducing its use of
violence (at least within Rwanda) and holding elections as part of a major
decentralization program. It has also recognized that keeping a large num-
ber of genocide suspects in prison has become a political liability. The
major impetus for developing gacaca as a new judicial strategy came out
of a desire to speed up trials of genocide suspects, but it also was driven by
discontent with the social impact of the classic judicial approach, with its
adversarial nature. As discussed in Chapter 3 in this volume, the gacaca
initiative grew out of a series of broad-based meetings organized by Pres-
ident Bizimungu at his residence, Village Urugwiro, in 1998 and 1999.
The Village Urugwiro meetings, reminiscent of national conferences held
a decade earlier in a number of African countries, brought together sev-
eral hundred government, business, academic, civil society, and religious
leaders to strategize for the country’s future. Out of these discussions
came a proposal to adapt Rwanda’s traditional dispute resolution mech-
anism, gacaca, to help expedite the prosecution of genocide suspects, to
ease their reintegration into the community, and to encourage communi-
ties to confront their own involvement in the genocide.>> While the poten-
tial of gacaca to promote reconciliation has been widely lauded, the fact
that gacaca remains highly directed by the central government, despite its
‘decentralized structure, and that RPF crimes are strictly excluded from
consideration is likely to limit gacaca’s impact.

Conclusions

Whether the pursuit of justice is really promoting social reconstruction
and reconciliation in Rwanda remains to be determined. Both the inter-
national community and the Rwandan government have placed great
faith in prosecutions as a means of fighting impunity and promoting the
rule of law, but a variety of problems has limited the potential positive
impact of the trials. The ICTR has been beset by severe problems that
have slowed its progress. Even its accomplishments, however, are hav-
ing little impact within Rwanda because its work is almost unknown in
the country.>* Domestic trials have been politicized and many Rwandans
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view them as one-sided, which compromises their ability to promoté the
rule of law.>> The one-sided nature of gacaca is likely also to compromise
its contribution to reconciliation. : '
Yet holding accountable those who carried out atrocities remains an
important step in the social reconstruction of Rwanda. The failure to
hold any individuals accountable for violence perpetrated in the past—in
massacres in the early 1960s and 1990-1993 — clearly created an envi-
ronment where genocide was possible. Yet trials are not a panacea. They
must be integrated into a broader program of social reconstruction. Trials
will be most effective if they are carried out by a regime that is regarded
as legitimate — a representative regime chosen through free democratic
elections. The political reforms implemented in recent years, however,
have sought to constrain democratic freedoms, because the regime fears

" that democracy can too easily be distorted through ethnic manipulation.

Recent elections that the regime promoted as a “transition to democracy”
involved considerable intimidation and manipulation, severely compro-
mising the new government’s claim to legitimacy.>® In this context, it is
not clear whether prosecutions, particularly one-sided prosecutions, will
serve more to unify or divide the Rwandan population.
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3. Localizing justice: gacaca courts in

post-genocide Rwanda

) Urusaro Alice Karekezi, Alphonse Nshimiyimana,
" and Beth Mutamba

One day in June 2002, Donatilla Iyankulije, a 27-year-old farmer with
no more than a ninth grade education, found herself in the extraordinary
position of presiding over a ceremony attended not only by the public
but by numerous provincial and national officials, and members of the
national and international press. Iyankulije, who lived in the Gishamvu
Sector! of southern Rwanda, assumed this important public role because
she had been chosen as president of a local gacaca court, a new grassroots
legal mechanism adopted by the Rwandan government to respond to the
legacies of the country’s 1994 genocide. The government had selected
Gishamvu Sector as one of twelve sectors in the country in which to
test the gacaca system, and as president of the gacaca court in one of
Gishamvu’s three cells, it fell to Iyankulije to preside over one of the
inaugural sessions of the gacaca courts held across the country that day.
The Rwandan government’s decision to implement gacaca grew out of
extensive national-level discussions over the country’s future in the late
1990s, in which it was determined that citizen participation in the search
for justice would be critical, not only for the manifestation of the truth
about what happened in the genocide, but also to the creation of a con-
ducive environment for the reconciliation of Rwandans. Modeled after a
traditional Rwandan dispute resolution mechanism but adapted to mod-
ern legal sensibilities, gacaca was envisioned as a vast program that would
involve a large part of the population either as judges or witnesses.? In
popular elections held throughout Rwanda in October 2001, Iyankulije
was among the 250,000 Rwandans chosen by their fellow citizens to serve
as judges known as Inyangamugayo. She then was selected by her fellow
Inyangamugayo judges as president of the gacaca court in her cell. After
pressure from international scholars, activists, and legal practitioners, the
government of Rwanda revised its initial plan and decided to implement
gacaca gradually, beginning in one sector in each of Rwanda’s twelve
provinces, then expanding in November 2002 to one sector in each of
the country’s districts. Since Gishamvu was the sector chosen to test
gacaca in Butare Province, Iyankulije assumed the burden of overseeing
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